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January 8, 2019
To: UCCI Membership
Re:  Conflict of Interest
Issue;

Whether a conflict of interest exists where an elected county sheriff is simultaneously
employed as a municipal police officest by a city within the county.

Analysis:

The common law doctrine of incompatibility of offices precludes simultaneous tenure in two
public officers where the constitution ot a statute specifically prohibits the occupant of either office
from holding the other, or whete the duties of the two offices conflict such that the holder of one
cannot, in every instance, propetly and faithfully petform all the duties of the other office.!

We note from the outset that a municipal police officer is generally not consideted “municipal
officet” for purpose of the traditional incompatibility-of-officets analysis. Rather, the police officer
is an employee of the municipality. A municipal office may only be created by a legislative act creating
that specific office.* Unless a specific statute ot ordinance creates that office, the individual filling the
position is not an officer. Instead, he is an employee whose conduct is govetned by laws telating to
employees. As such, the facts presented comptise a unique situation. To the best of our research, the
question of whether an elected county sheriff may simultaneously be employed as a municipal police
officer has not yet been publicly addressed. However, the incompatibility-of-offices analysis is
nevertheless apt here. For the reasons that follow, we believe a conflict of interest exists where an
elected county sheriff is simultaneously employed as a municipal police officet by a city within the
county.

There appeats to be no constitutional or statutoty provision that prohibits an individual from
serving simultaneously as both a county sheriff and a municipal police officet. The issue thus becomes
whether a conflict in interest atises such that the holder cannot fully and faithfully dischatge the duties

v Peaple exc rel, Fitgsimmons v. Swailes, 101 Tl 2d 458, 469 (1984) (quoting I1l, Att'y Gen. Op, No. 81-021 (July 23, 1981));
Peaple ex red, Swaith v. Brown, 356 Il App. 3d 1096, 1098 (2005) (quoting Pegple v. Claar, 293 Tl App. 3d 211, 215 (1997));
Pegple exc rel, Myers v, Haas, 145 TI1, App. 283, 286 (1908)).

2 Pegple exc. Rel. Kwiat v. Board of Fire and Police Commissioners, 14 Tl App. 3d 45 (1973).
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of both positions simultaneously. “Public policy demands that an office holder dischatrge his duties
with undivided loyalty,”” “The doctrine of incompatibility is intended to assure performance of that
quality.”* Indeed, “the doctrine of incompatibility [exists] to ensute that thete be the appearance as
well as the actuality of impartiality and undivided loyalty.”

In this case, the all-important question is whethet the county shetiff would have sufficient
time to faithfully and properly perform the duties of both county sheriff and municipal police officet
simultaneously. The county sheriff is statutotily requited to keep the office open and to attend to the
duties thereof on a full-time basis.* Pursuant to the Counties Code, “[e]ach sheriff shall keep and
maintain his or her office at the county seat of the county for which he or she is the sheriff, and shall
in counties having a population of less than 500,000 keep his ot het office open and attend to the
duties thereof from 8 o'clock in the forenoon to 5 o'clock in the aftetnoon of each wotking day.”
The county sheriff is also in charge of the countty jail® One can easily envision a scenario wherein
the individual is engaged in actively petforming his municipal police officet duties at the same time
the need arises for him to be elsewhere in the county discharging the duties of county sheriff. There
could also be a sitnation where the sheriff is needed at the county jail at the same time he is wotking
as a municipal police officer. Such situations have the potential to cteate public safety issues,

Further, because a municipal police officet answets to the city police chief, he is not free to
set his schedule or to take off a moment’s notice to answer a call tequiring him to act in his role as
county sheriff. Assuming, for the sake of argument, such an arrangement was tenable, a reasonable
question temains regarding how long the arrangement could be consistently maintained. Indeed, such
an atrangement would constantly require another municipal officer to act as the individual’s backup,
able to respond at a moment’s notice to ensure the municipal police officet’s duty to setve the public
as an officer did not go unfulfilled. Further, such an agreement would only atise by vitrtue of the
individual holding office. In other words, the municipal police officer would be teceiving special
treatment because of his county sheriff office, to which othet police officers would not be entitled.

Moteovet, even if the municipal police officer job is not a full-time position, the elected county
sheriff job is. Indeed, a brief survey of municipal codes around the State reveal that it is not
uncommon to tequire outside employment to not (i) intetfete with the employee’s petformance
and/or effectiveness on the municipal job; (if) place the employee in a position of conflict of interest
with his municipal employment; or (iii) interfere with the employee’s response to emetgency calls.

Issues may also arise where the sheriff is able to use his position as shetiff to subvert the chain
of command within the municipal police depattment. In other words, whete the individual is directed
by the municipal police chief from taking a certain coutse of action, that individual municipal police
officer may take it upon himself or be able to undertake the same course as sheriff that he was

* Ragers v, Village of Tinley Park, 116 Ill. App. 3d 437, 446 (1983).

* Rogers, 116 TIL App. 3d at 446.

5 Peaple o5 rel. Teros v, Verbeck, 155 TIL App. 3d 81, 84(1987); Ragers, 116 Il App. 3d at 446.

¢ See 55 ILCS 5/3-6019.

755 ILCS 5/3-6019.

8 55 ILCS 5/3-6017 (“Shetiff custodian of coutthouse and jail. He ot she shall have the custody and cate of the courthouse
and jail of his or her county, except as is otherwise provided.”).

Disclaimer: This opinion was prepared by Giffin, Winning, Cohen and Bodewes, P.C,, at the request of
UCCT and is to be used solely by UCCI and its members. The State’s Attorney is the attorney for the County.
Legal advice, if requested, should be sought from the State’s Attorney.
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previously prohibited from doing so as a municipal police officet. Accotdingly, the duties of the two
positions are likely to conflict. Inversely, the law may compel the individual to act as shetiff at times
when he is otherwise obligated to serve as municipal police officer. Consequently, the two positions
conflict such that the holder of one cannot, in every instance, properly and faithfully perform all the
duties of the other.

Considering the foregoing, it is entitely possible that one person would be unable to perform
all the duties of both offices for an extended petiod of time. A conflict of interest can be reasonably
found where the duties of either office are such that the holder of the office cannot propetly and fully,
faithfully petform all the duties of the other office in evety instance.” Given the 24 houts a day, 7 days
a week, 365 days a year nature of the elected position of county sheriff, it is the opinion of this office
that an individual attempting to simultaneously perform the duties of both county sheriff and
municipal police officer cannot reasonably and in every instance propetly, fully, and faithfully perform
all the duties of the other office. Howevet, because the positions are not both officers, Ze., the
municipal police officer position is that of an employee not a municipal officer, there is likely no clear
remedy for the county to putsue. If there is any remedy to be had, it likely would have to be addressed
by the municipality as a petsonnel matter,

Conclusion: -

In sum, it is the opinion of this office that an individual attempting to simultaneously petform
the duties of county sheriff and municipal police officer cannot properly, fully, and faithfully perform
all the duties of the othet office at all times and in every instance. As such, holding both positions
simultaneously necessarily result in a conflict of interest,

At the request and direction of UCCI this opinion was prepared by
GIFFIN, WINNING, COHEN & BODEWES, P.C.

Hefman &. Bodewes

¥ See Haas, 145 Tl App. at 2806.

Disclaimer; This opinion was prepated by Giffin, Winning, Cohen and Bodewes, P.C., at the tequest of
UCCI and is to be used solely by UCCI and its members. The State’s Attorney is the attorney for the County.
Legal advice, if requested, should be sought from the State’s Attotney.



